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The Hans-Bredow-Institut
(Hans-Bredow#1#4))

n HANS-BREDOW-INSTITUT

for Media Research at the University of Hamburg

Non-profit media research institute (45 & Fl 7 SRR L)

Named after Hans Bredow, an electronic engineer, who is called the “father of German
broadcasting (radio)”; as the Secretary of State in the Ministry of Postal Services he was
responsible for the introduction of radio in the 1920s; in 1933 he had to leave all functions; from
1945 into the early 1950s he contributed to the development of the public broadcasting system in
Germany (LAHans Bredowqiy 4. Hans Bredow & —iz B, A2 T, 4 A5 9" (=l (R 4k ) A5 B2
A2 AR A WS R 55 308 1 [ 55 98, At 471 53 75 201H 20 194F AR K e £ F 1) 5 | i A% 4, 7219334 At A
ﬁ;ﬁﬁ)ﬁﬁﬁﬁﬂﬂ%; M19455F ][]t 20 (I 50F-AX, A 948 B I A AR PR AR R SR TIRK
) U1 FIA).
Funding based on a) subsidies of PSB, broadcasting authorities, and the City of Hamburg, and b)
comissioned research projects for governments, authorities, media companies, EU, etc. (iff 57 L 4
KA TMTH. — PSBEBUN #& A% GNP AR T BUM BEES, = MONBURALR, 844 2w, BRE
TREERIT 9T T 453 B ORI 72 55 <6).
Continuous staff of about 7 researchers with a disciplinary focus on communications, media law,
sociology, economy, media education (K27 IHPEI BT FEN 51, E ERFFiAL R . AR, FE
T AU BARHE).
See: (B A5 87T T www.hans-bredow-institutd )
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The Hans-Bredow-Institut
(Hans-Bredow#1#4))
n HANS-BREDOW-INSTITUT

for Media Research at the University of Hamburg

Selected recent projects @t iir &1 #T 5t TH2)

= Governance in Social Media (#2144 B

= Host of the Hamburg Innovation Project on IP (workshop series with
academics and practioners) (&= 75 1 =< EIPAIH TR (—RIHHEARE
LB RN RS 5HE TS0 )

= Editorial Responsibility in the Directive on Audiovisual Media Services
(G 4 < < DLW B AT ML i 7 77D

L %O-Regulation in the EU Media Sector (¢ BRI/ IR 1 215 4 2 sl
IR=gii))

Dr. Wolfgang Schulz, Stefan Heilmann  page 4



ﬁ HANS-BREDOW-INSTITUT

for Media Research at the University of Hamburg

Salient Issues in German Copyright Law

...probably not all that different to others

CR ] PRS2 H FR 2 )
T REAIHA CHE SRR B R H TR0 FR XA AN R KD
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Salient Issues
(5 1) )

Il‘ HANS-BREDOW-INSTITUT

for Media Research at the University of Hamburg

Scope of protection and new types of work ({737 & B A 28 AL 1) TAE)

Adjustment of limits to copyright protection (X kAL PR B il B 18 %)
o ?Eclﬂ%?)uacy of traditional limitations on exclusive rights (25 1% 4 it %A B AR DL 2 1)
I
= Scope for new limitations on exclusive rights: (&7 %445 B AR 1) 75 )

= New limitations on exclusive rights are determined by EU Directive on the harmonization of
certain aspects of copyright and related rights in the information society (74 [ % 45 BLT)
B A e A R AR B A S Bl O ) 58 8 777 T A AR SR B AEAS S AL 2 P B BOR Y
X —1 A, BTtk € 1Y)

= German constitution: Author must be participated in the exploitation of his work (7 ] 57 4
% (BN # BB T o T (P HIPER)

Role of collecting societies and compensation
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Salient Issues
(5 1) )
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Problems with specific services (7& 3L kA7 b B FLH ) &)

= Search Engines (12 5 %)
= Pictures (1)

use of copyrighted pictures sentenced unlawful by courts ({5 FH 4 A A3 A ] A e v
FEHI v )

= News (HH)

publishing houses claim for protection against use of their articles (H it 45 £ H 115 75 21 %6t
SR A T ORI

= Books (5 £E)

“Google book settlement”: government filed Amicus Curiae letter (‘Google % (1 1 13 B
O3 TH VA RE 2 KAB)

= Electronic press reviews (H 7t itk [ 1Fi8)
= Creation of abstracts (k47 2 1 Ail1)
= Online video recording (1% _F % % (1) 55 i)

= Provider I|ab|I|ty, in particular for user generated content (F:& 41 i3 1) 51T, r e 70 7 AR
FCH N 3K — 7 TH)
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Salient Issues
(5% 1) 5

Il‘ HANS-BREDOW-INSTITUT

for Media Research at the University of Hamburg

Access to information, archives, orphan works (%5 8., SCik A1 910 LA 5 K7 1)

New business models 47k [ #)

Open access, open content, open source (M AFFUTH, NAEATF, TEEIEE)
but: funding of costs? ({H i1 L6475 51 pl AR ] 45 21 4% 1 ?)

Enforcement (5zj)

= In particular transboundary enforcement (71 J& % [X 45 /1) 52 it
= Concepts ()
= vs. Data Protection (4l {44

= Need for a differentiated view: Sometimes tracking piracy can proof to be the better
business model (X 7] /85T 77 74 B 75 =K A B X 18 bz AR 38 7 A8 9 UIE 52 o 58 4P i) — A
A7 b A A
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The German Legislative Development

... atale of baskets for the information society

(728 ] g Al e
T RHE B A 2 B T R )
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The German Legislative Development
(fa ] ) 3 e 25 )
8!
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1997 (amended in 2001/2007): Limitation of provider liability (1997 (43T F2001/2007):
XL N PR B AT e PR )

2003: First Act to Regulate Copyright Law in the Information Society  (so-called
“First Basket”) (2003: 25— F X 1E(E B S HARBUE KRR IER BMRE F—NE
¥7)
Implementation of the compulsory requirements of the EU Directive on the
harmonization of certain aspects of copyright and related rights in the information

society (J& 17 RKILARE Hip i A A3 9% T3 Tl B HAH R AR AR Bt & A I ABURI X —
LR AR 5 1) 1 22 0R)

Implementation of the right to make available to the public (XX — R i S A 1 4
PR APTH3Z)

Prohibition of circumvention of copyright protection systems, private copying is not
permitted where copy protection measures are implemented (%% 1EA& &AL ER I R 4,
AN NHIHE DU ROBCIR AP 26 49 B S It 9 B L 2 AN SR VR IR))

Dr. Wolfgang Schulz, Stefan Heilmann  page 10



The German Legislative Development
(128 ] 3 1 e R )
8!
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for Media Research at the University of Hamburg

2008: Second Act to Regulate Copyright Law in the Information Society (so-called
“Second Basket”) (2008:58 — T A RE(E BAL & HRRBUE I AR INER BRE “E-NME
¥7)

= |mplementation of some optional requirements of the EU Directive on the harmonization

of certain aspects of copyright and related rights in the information society (J&17 Kk A4
gg)%i%]ﬁ}iﬂ% A R TH S AR R HIAEAS B AL 2 BUBCR 3K — I AR Y — LB | 1
(o8

= Law further adapted to the digital age and new technical potentialities (7 %2 X £ 7S
AAF R 7 1 33— 1) )

= Private copying even in digital form continued to be permitted, but now it is prohibited to
copy material that is unlawfully offered on the internet if it is obvious to the user (1> A1
1 L, B AL P2 3 UG, O o AR A 90 VF, (E 20 78 DU P I 5 3 11 2 DL
. ARVART 7R _ESR SRR BEREIAT A 4 2R 1R HY)

: Abilitymto dispose contractually of rights with respect to unknown forms of use (3 ¢ /J 7t
A TR SR AL 3 5T AN BB 2RI AE H 1 7 A= AR (21 %))

... See next page (I, K1)
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The German Legislative Development
(fa ] )3 11 1k R )
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2008: Second Act to Regulate Copyright Law in the Information

Society (so-called “Second Basket”) (2008: %8 — T S<7E45 B Ak & BBUE 3% 3%
X (BRRIE B ZAET)

= Implementation of new limitations on exclusive rights in favour of science and research:
(BT B X A R BR 1) ) SI it X AT 7 1)

= Right of public libraries, museums and archives to provide access to their collections via
electronic reading stations (but, in principle, linked to the number of copies in a particular
institution’s collection) (2 Ak K| 51 1H 477 FE RS ZE4F AT ik FEL 1 B it R AR A1
AT IYATBR ) B3 R BRI O (LA £ R D, 3 A — AR R AL B T (1 22 P
A HUSCRR I H2 1))

= Libraries are permitted to make and send copies of copyrighted works upon request (but
only via letter, fax, read-only electronic document) (£ [H1 X 47 %] 4% RO CR-AP AR it )
ﬁjﬂg%%ﬁf&k%)%ﬁ%% FVFRIVEAAZ ISR AR ((H R XM R R T EF AR,
N Bk
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The German Legislative Development
(fa ] )3 1 ek R B
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2008: Act on the Enforcement of intellectual property rights (2008: 5 5 #i 5E
e AT VR I P AR A )

= Implementation of the EU Directive on the enforcement of intellectual property rights
(S ot DR S A 5 T i ) S ot 1 DR U 72 ERIASCR ) 24571

= e. ¢. Right of information: information on the origin and distribution networks of the
goods or services which infringe an intellectual property right must also be provided
by persons providing - on a commercial scale - services used in infringing activities
Sﬁin articular internet service providers) (L s, A5 S 5¢ 1145 S ARV ™
SO PR TR BRI A 326 SR o ) 7 it IR 95 B0 45 5 0 0 44t — A R A B A
JE b — (B Gnax S 7 ot AR 554 456 FH T35 B (R R 7= B BOR 1) v 31)
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The German Legislative Development
(fa ] )3 1 ek R B

Il‘ HANS-BREDOW-INSTITUT

for Media Research at the University of Hamburg

The “Third Basket” (“% =/~ 1)

Immediately after the “Second Basket” had been enacted, the German parliament
called for a sedy commencement of work on a “Third Basket” (‘S E" 2% — /> 1

FEIE I i Y 2 TS = AR AR PR T 4R)
Issues still open for discussion: (17547 15 1+ 18 1] ] )

= Private copying: Restriction to coprin originals, no cop%i%n using third parties (> A\ 1) #5
DL o} R B i % DL BRI, V00 2 =7 fd FH#% 1)

g %rjc))hibition of so-called intelligent recording software (X HlS £ AT 15 Ff) 4 77 55 2 5044 B
|

= Dealing with second-hand software (4t B — -
= Right of secondary exploitation for authors of scientific works which are financed by public

funds (X AR LE 4% 52 FERA N BT I G B2 TAEE ) — IR I K HIRLR])
= Open access (A 717 7))
= Orphanworks (I L1E i)
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Research Questions Regarding Governance

...away with the baskets, new tools out of the governance box?

(RUBLRF A % (T 5015 1
R T 1 AEBUREAY £ T LT 13 1)
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Research Questions Regarding Governance
(3% T BUR I8 B2 I 5015 )

Il‘ HANS-BREDOW-INSTITUT

for Media Research at the University of Hamburg

Our Thesis (FRATHI 3 &)

The structural changes lead to a change in perspectives in
droit d‘auteur based countries: From an ownership centered understanding to
copyrights as part of the system governing the information society (4514 1] 24
A2 G| S AE LU N 55 1 [ S IR R V2 B 2 AR s I —AN DU B B oG ) 3
FEAR 2| LB T dilE Bt B0 o0 & St i 3L i)

» Applying tools of governance research might be
fruitful to optimize the system (b HH U V6 BE BT 50 T B BV 2T 040 &
AL KA BUR) J




Research Questions Regarding Governance
(3 T BUR I8 B2 I 5015 )
m HANS-BREDOW-INSTITUT

for Media Research at the University of Hamburg

Our understanding of governance (incl. “Excursion”) (3%
TR BURE BE A FE A (B 46— 25 2))

Governance structures in copyright protection (i ##
TERBLERA b 45 44)

Governance research (i # (1w 57)

J
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Excursion
(5)
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Excursion: Some insights from our recent studies
on co- and self-regulation

(B3 NBATH B & KL% B ﬁi%ﬁ? P I 5T A9 2R — SR 22
)




Types of Regulation
(LI K RY)

ﬁHANS-BREDOW-IHSTITUT
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|
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Command-and-control Regulation
(fir 4 4% 451 B 2 232 1)

Structural Weaknesses: (#& & ik &)

Ignores the interests of the objects (companies) it regulates, and this may

generate resistance rather than co-operation (21 % 2 E@Eﬁi(/z}ﬁ?-
A 2, X 2 5| E AR AN 2 5 1F)

Growing knowledge gap of the state (2 FiZ#H#K (5 B %)

State has monopoly on power, not on necessary information ([E 2 7£ X 77

A EMEARR A —ELL L 1A TR

"Theory of autonomous social systems* = certain gaps of understanding

cannot be overcome (“¢+t= R4 H FHIR" > —LLHAE ) 2 7 A RER

5 1K)

Regulation does not seem to stimulate creative activities effectively.

Initiatives, innovation and commitment cannot be imposed by law (55 Z)3%

Hl AR RO e T8, E3iPE. AU NI AN E

VAR BT SR I )

Tendency towards case-by-case regulation as opposed to a process-

%mmmmmmﬂﬁ@ﬁ?ﬁ%%%ﬁ?%ﬁuﬁﬁ%%ﬁ%%%?
1)

tl‘ HANS-BREDOW-INSTITUT
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Actors can evade regulation by forum shopping (M7 A~ B8 18 izt 35 Hidege iz Stefan Heilmann — page 20
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Self-Regulation
(B R LT

ﬁHANS'BBEDOW‘H‘STITUT
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Definition: State refrains from interfering with a process assuming that social
processes will lead to a result which will achieve the objectives of regulation on
its own (| KA H XX — R B0, e N2 HIX — R Y Hd R 2 5]
] 0t Hya B B RS2

s s T
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Self-Regulation
(ERKLEH])

ﬁ*'rm|~|s-|3|aE|m'|.'.f-|msmur

for Media Research at the University of Hamburg

(Potential) Disadvantages: ((#&7E F)Hk &)

= Lower visibility and credibility (i e] {5 1k

{19)

= Less likelihood of rigorous standards being
developed (7™ s b i 4% Ji i (1% 7T &E)

= Integration of free riders (4 #8 4# R ALHL£)

= Lack of democratic and legal legitimacy (&=

B 3 AR ) A 1)

= Circumvention of mechanisms to protect

basic freedoms (private censorship) @il
RIR IR ORI BE AR ¥ B ER (AN 5 21 )
“Legal uncertainty / fragmentation of the law (=
ENEN I RPN ESNE S8 C))




Co-Regulation
ey sakatil)

jr;HJI;I'«IS-BI!IEIZH)I.‘.I-IIhISTITll'I'

for Media Research at the University of Hamburg

HBI/EMR study definition: (HBI/EMR B 78 %} B ) 52 X))

Co-Regulation means combining non-state regulation and state regulation
In sucha Way that a non-state regulatory system links up with state

regulation. (kG 2% 2032 il & $5 18 1 Jo [ 2K 1) 2% 2032 il R 40 f0 B K 1) 25 2045
HIAHEL R, }AWE%E%I%E’J,«Z’J%I%MD ] R 10 46 2035 | B A oK)

- g gomecion - -

e.g. state acts,
guidelines, contracts
(bem, EFRTHHEIMER)
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Defining Co-Regulation
(R SUBE A 2k 235 1)

. Non-state element: JEERE &)

= Creation of specific organisations, rules or processes (44
YT 2H 23, il B AR A (1) 38 2

= In order to influence decisions (M i 3 5 m e 5)

= performed by the addresses themselves

. Link between non-state and state requlation: =& /£E 4
KR L BRI R)
= Achievement of public policy goals (2 AxEua H i S2E)

= Legal connection (72:/3: i % 42)

= Discretionary power of the non-state regulatory system (.
[ 5K 1) 26 25 0 RGN H R E )

)

QHANS-BREDOW-IHSTITUT

for Media Research at the University of Hamburg

= State uses regulatory resources (FE iz F 5 & % 5)

)2
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Co-Regulation
Cer skt

ﬁ'HANS-BREDOW-IHSTITUT
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Potential Risks @& i £ /4)

= Lack of democratic and legal
legitimacy (k= [ 5 f AL 1 A i k)

= Circumvention of mechanisms to
protect basic freedoms (enforced

private censorship) (SiEEsLI iR i
;‘I;j)%%ﬁ%zlxﬁﬂ 1 EH (R AT AN N B A
= Lack of Accountability (&= s 5t 48 /1)
= Lack of Transparency (&= % W t#)
= Legal uncertainty / fragmentation

of the law (&R MR & 1 LMk
TEZE)




-INSTITUT
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Conditions for =
the Success of Co-Regulatory Systems L HANS-BREDOV-INSTITUT

(K5 25 204 2R GU 0 D I 3R 26 1F)




Conditions for

¥ HANS-BREDOW-INSTITUT

the Success of Co-Regulatory SYStemsyy: ===«
DA 2 Y47 6| 25 445 1A A TH [ i 4 4%




SH4

Excursion
(5)

End of the Excursion

(PR B R R

j:;HJI;I'«IS-BI!IEIZH)I.‘.I-IIhISTITll'I'
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Slide 29

SH4 Irgendwo sollte dann auch das Exkursionsende definiert werden! Evtl. vor Folie 29?
SH, 23/10/2009



Paradigm shift
(K22 1k)

Governance refers to a system of norms, rules,
laws and factual restrictions that guide and
restrain the activities in society and is not
exclusively conducted by the government (X
IPRELRFE — RAIBHE. B, VR
FE S LY IR Ee 2y 3 5| RN FR 1l 7
2 B RS B 9 HAS & 58 A g BUR T S
Jit A s A5 )

ﬁ'HANS-BREDOW-IHSTITUT

for Media Research at the University of Hamburg




A. Our starting point: Four Factors of Governance
A TRATTEY (5 55) R A BURHIB BRI B R

Q'HANS-BREDOW-IHSTITUT

for Media Research at the University of Hamburg
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B. Current Governance structures in copyright in GER
B. B4 I 7E GER B (I FARIG R 45 44

\
L* HANS-BREDOW-INSTITUT

for Media Research at the University of Hamburg

All deduced from a property-like absolute right of the creator (145 K45 & M A 7= (FRI A &)
I SRR — X R B8 5 B LR HIROR A6 (i 0 3 10y B e BEARAR KA FE B T T 8 75 5%
HOMBLA LT T ff-1%57))

Limited leeway for utilitaristic calibration of interests (5 FR 4 8] k% 17 52 Wi %5 145 F bk
1)

Courts deciding over business models (72 B ik 2 22 5 155 7

Two levels of legislation (EU/Member States ) reduce flexibility (fixed set of limits) (¥4 ##£
JE R EVEVERRAR 1 P EEAE)

Power of the provider as regards ownership (contract, code) (ff: 5 554 H ST ALHI B
77)
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C. Governance research
C. BUFIE KT 72

\
1—4 HANS-BREDOW-INSTITUT
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Need for mapping of governance structures in detail (G 5 2 5% BURF va BRI 25 f) 14T 15
T £ ) 3)
= E.g. Who owns the content produced by end users in the social web environment? (bt aniit,
A AL AL 2 P28 AT T 1) e 28 P S LB 7 i ?)
= Law: Rights and duties related to social web content as defined by IP laws (<4 S 4% 1P v A RN & 1)
—FE, () S e AT 2 W 28 PR 855 AR B 2R BBCR] AT 53 4T)
= Contracts: Rights and duties of social web users as defined by contracts, often by standard Terms of
Use (ToU). (& [A): (52) AR bt & [RI R E 1, 6 HE A f PP v 25k B SE 1A, ML 25 WY 28 A 85
FHIEE 22 HAUCR A 54T
= Code: Social web platforms are governing access by their architecture that determines which content
could become available, who gets permission to access it and under what conditions. (72: 1 12 b 2%
TG AR R AR G (AT 4) U [, XA AR R G g 1 TIRLES PN 252 W] 3R AL
), EAT BT[] (1K 28 N 25), ATLE RS 5L T (fBAT T AT BATT A) X 28 P 25).)
= Social Norms: Acceptance of ownership rules and attitude to piracy (f:<= ¥R XJ BT A A F TG A1
AR JE % 52)
= Project initiative by the University of Haifa, University of Hamburg and Hans-Bredow-Institut (iX
AN T2 A H University of Haifa, University of Hamburg and Hans-Bredow-InstitutZH 25 f'])

= Other possible fields for mapping: private copying (5 41T L it — 5 A NP IR /R CPeyy™  pagess




C. Governance research
C. BB B KT 72
a

" "HANS-BREDOW-INSTITUT
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= |deal showcase for functional comparison of law since technology,
business models and revenue streams tend to be the same all over the
world (%% & 21 75 T 5750 B N R A8 G AN SRR AR i 1) -
NI, (IX52) X B RA R D Re MR &, — D BB RO R AL )

= Applying the tools of impact assessment and evaluation on legal
concepts in copyright (iz FH 1 20 PEAd AR PEO L2 A n) @ _E 132
MR T A)
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Thank you for your attention!

Dr. Wolfgang Schulz, Stefan Heilmann



