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|. General

1. Copyright Law & Rules

2. Copyright Law

3. Regulations for the Implementation

of the Copyright Law

4. Regulations on Computers Software Protection
5. Regulations on Collective Administration of
Copyright

6. Criminal Law

7. International Copyright Treaties
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1.Copyright Law & Rules

e Copyright Law 1990 promulgated, Oct. 2001
amended

* Regulations for the Implementation of the

Copyright Law 1991 promulgated, Aug. 2002
amended

* Regulation to Protect Computer Soft-Ware
1991 promulgated, Dec. 2001 amended
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Copyright Law & Rules

* Regulations on Collective Administration
of Copyright, adopted 22-12-2004,
enforced 01-03-2005

* Regulation to Protect the Right of
Communication through Information
Network adopted 10-05-2006, enforced

e Art. 217, 218, 220 of Criminal Code 1997
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The Regulations being
formulated

 The Regulation on the Protection of
Folklore

 The Statutory License Tariff for
Broadcasting Organizations
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2. The Content of Copyright Law

e (1)National Treatment

* (2)The Protected Subject Matter
e (3)The Copyright Owner

* (4)The Content of the Rights

e (5)Ownership of Copyright
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2. The Content of Copyright
Law

e (6)Term of Protection

e (7)Limitations

e (8)Neighboring Rights
e (9)Copyright Contract

e (10)Enforcement Measure & Legal
Liabilities
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Regulations for the Implementation of
the Copyright Law

e Definition
* Rights relationship between co-authors
« Limitation on the right of authorship

e Limitation on the integrity of
cinematographic work
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Regulations for the Implementation of
the Copyright Law

e 3 steps test
e Concept of the exclusive right
* Foreign neighboring rights protection

* Fine standard and jurisdiction of the
administrative punishment
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Regulation on
Computer Software Protection
Definition
A software may registered. A registration

certificate Is a preliminary proof of the
registered items.

Repeating the regulations of Copyright
Law

Liability of software-end-users
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Regulation on
Computer Software Protection

o A software may be used by its installing,
displaying, transmitting or storing for the
purposes of studying or researching the
design ideas or principles embodied
therein, without permission from, and
without payment of remuneration, to the
software copyright owner (Art. 5.3. EC-
Guild line).
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Regulation on
Computer Software Protection

* The development of a piece of software which is
similar to a pre-existing one due to a limit of
alternative forms of expression does not
constitute an infringement of the copyright in
the pre-existing one.
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Regulation on
Computer Software Protection

e Supposing no negligence, the user Is not
liable for compensation but shall stop the
using and destroy the infringing copies.
But, If a heavy losses to the user caused
by this case, the user may, after paying
reasonable remuneration, continue to use
such copies.
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Regulations on Collective
Administration of Copyright

o Goal of legislation: to facilitate the
copyright owners and the users, one-
stop- shop service

o Competence of collective management
societies

« Application and approving for
establishment of a collective management
soclety
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Regulations on Collective
Administration of Copyright

* Relationship between the members and
the society

e Relationship with foreign societies

o Statutory license tariff is stated by the
Government, other license tariffs are
assumpsited by contract with the users
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Regulations on Collective
Administration of Copyright

 Collection and distribution of licensing
fees

o Supervision from interior, public society
and Government side over collective
management societies

o Legal liabilities
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3.Criminal Code

October 1. 1997 in force
Art. 217, 218, 220

The piracy activities with commercial
purpose

1-7 years imprisonment and fine
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/. International Copyright
Treaties

Berne Convention-1971 Paris Act
Universal Copyright Convention
Phonograms Convention

TRIPs Agreement

WCT & WPPT
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I1. Regulations on Protection of the Right of
Communication through
Information Network

1. Basic Principles
2. Fair Use
3. Statutory License

4. Legally Circumvention of the Technological
Measures

5. Save Habour

6. Notice- Remove

/. Anti-notice Replace
8. Legal Liabilities
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1. Basic Principles

o Art. 2: The right of communication through
Information network enjoyed by right owners
IS protected by the Copyright Law and these
Regulations. Any organization or individual
that makes another person’s work,
performance, or sound or video recording
available to the public through information
network shall obtain permission from, and pay
remuneration to, the right owner, except as
otherwise provided for by laws or
administrative regulations.
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1. Basic Principles

e Art. 4: Right owners may adopt technological measures
In order to protect their right of communication
through information network.

* No organization or individual may intentionally
circumvent or sabotage technological measures, or
Intentionally manufacture, import, or make available to
the public devices or components mainly used to
circumvent or sabotage technological measures, or
Intentionally provide other persons with technical
services to circumvent or sabotage technological
measures, except where such circumvention is
permitted by laws or administrative regulations.
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1. Basic Principles

e Art. 5: Without permission from a right owner, no
organization or individual may commit any of the
following acts:

e (1) to intentionally remove or alter any electronic rights
management information attached to a work,
performance, or sound or video recording made
available to the public through information network,
except that it is unavoidable for such information to be
removed or altered because of any technical reason; or

(2) to make available to the public through information
network a work, performance, or sound or video
recording, knowmg or having reasonable grounds to
know that the electronic rights management
Information thereof has been removed or altered
without permission from the right owner. 41
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2. Falr Use

o Art. 6: Appropriately Quote

« Unavoidably publishing of a work for the
purpose of reporting current events

* Provide a Few Quantity of Copies of a

Work to a Few Number of Teachers for
Classroom Teaching

 Making a Work Available to the State
Organ for Official Duties;

43



2. Falr Use

Translation of a Published Work of a Chinese
Citizen from Han Language into a National
Minority Language

Making a Work Available to Blind Persons

Making a Work on Current Political or
Economic Topics Available to the Public over
Information Network

Making a Speech at a Public Gathering
Available to the Public.
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2. Falr Use

* Art. 7: Alibrary etc. may on Iits premises make
a digital work in its collection available to its

readers
 The work reproduced in digital form for

display or preservation purpose, as referred to
In the preceding paragraph, shall be a work of
which a copy In the collection is on the brink of

damage or is damaged, lost or stolen, or of
which the storage format is outmoded and
which is unavailable or only available at a
obviously higher than the marked one on t
market.
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3. Statutory License

o Art. 8: For the purpose of implementing the plan of
nine-year compulsory education or the plan of national
education through information network, excerpts from
a work, a short written work or musical work, or a
single work of fine arts or photographic work, if
published, may be used to produce courseware which
may be made available to registered students through
Information network by distance education institutions
which have produced such courseware or have legally
obtained a copy of such courseware, without
permission from the copyright owner, provided that
remuneration is paid to the copyright owner.
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3. Statutory License

e Art, 9: An ISP, for the purpose of aiding
poverty-stricken areas, may free of charge
make a published work of a Chinese citizen
available to the public in the countryside
through information network and shall make
an announcement. If the copyright owner raises
an objection to that within 30 days from the
date on which the announcement is made, the
ISP shall not make the said work available and
pay remuneration to the copyright owner, if the
sald work has been uploaded.
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4. Legally Circumvention of the
Technological Measures

« Art. 12: In following cases, technological
measures may be circumvented, but technologies,
devices or components used to circumvent
technological measures may not be made available
to others and the other rights of right owner may
not be infringed:

(1) when an info. Is made available to teachers
or scientific researchers through information
network for the purpose of classroom teaching or
scientific research, and the said info. is only
accessible over information network;
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4. Legally Circumvention of the
Technological Measures

(2) when a published written work Is made
available to blind persons through information
network for a non-profit purpose in such particular
way that it I1s perceptible to them, and the said
work is only accessible over information network;

(3) when a State organ fulfils its official duties
In accordance with the administrative or judicial
procedure; or

(4) when a safety test Is carried out over
Information network on a computer and its system
or on such network.
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5. Save Harbor

 Art. 20: A ISP according to the users
provides the service of access and meets the
following conditions, bears no liability for
compensation:

 No selection and modification to the work:

 Providing the work to anticipated users only,
and prevention others from accessing the
said work.
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5. Save Harbor

Art. 21: a ISP provides the service of automatic
storage of a work from another ISP and meets the
following conditions, bears no liability for
compensation:

No modification to the work automatically stored;

No hindering the original ISP from keeping the
Info. the users;

automatically modification the info. in case the
original ISP has changed.
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5. Save Harbor

Art. 22: An ISP provides an information storage space
to users and meets the following conditions, bears no
liability for compensation:

It clearly indicates that such information storage space
Is provided for the users, and makes known to the
public its name, the person to be contacted and its
address;

It does not modify the info. made available by the users;

It does not know or has no reasonable grounds to know
that the info. made available by the users is an
Infringement;

It does not gain any direct financial benefit from the
Info. made available by the users;

upon receiving a written notification of the right ownek,
It removes the suspected info..
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5. Save Harbor

o Art. 23: An ISP provides searching or
linking service to the users and upon
receiving a written notification of the
right owner disconnects the link to an
Infringing info. and bears no liability for
compensation; however, if it knows or
should know that the linked info. is an
Infringement, it shall bear the liability for
common infringement.
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6. Notice- Remove

Art. 14: If a right owner believes that an info. involved
In the service of an ISP providing information storage
space or searching or linking service has infringed Its
right or its electronic rights information management,
may deliver a written notification to the ISP, requesting
It to remove the info., or disconnect the link to such
Info.. The written notification shall contain the
followings:

the name, contact means and address of the right
owner,

the title and network address of the infringing info.;

the material constituting preliminary proof of
Infringement;

the right owner shall be responsible for the authenticity,
of the written notification.
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6. Notice- Remove

e Art. 15: An ISP shall, upon receiving a
notification from a right owner, promptly
remove the info. suspected of infringement, or
disconnect the link to such info., and shall, at
the same time, transfer the notification to the
user who makes available the said info.; if the
notification cannot be transferred because the
user’s network address i1s unknown, the ISP
shall, at the same time, make the contents of the
notification known to the public over
Information network.
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6. Notice- Remove

o Art. 24: If, as the result of the notification
of a right owner, an ISP wrongly removes,
or wrongly disconnects the link to, an
Info., and thereby causes losses to the
users, the right owner shall bear the
liability for compensation.
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/. Anti- notice- Replace

Art. 16: If a user, upon receiving a notification
transferred from an ISP, may deliver an anti-notice to
the ISP, requesting it to replace the removed info. or to
replace the disconnected link to such info.. The written
statement shall contain the followings:

the name, contact means and address of the user;

the title and network address of the info. being
requested to be replaced,

the material constituting preliminary proof of non-
Infringement;

the user shall be responsible for the authenticity of the
written statement.
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/. Anti-notice- Replace

o Art. 17: Upon recelving a written
statement by a user, an ISP shall
promptly replace the removed info. or
replace the disconnected link to such info.
and, at the same time, transfer the
written statement by the user to the right

owner. The right owner s
the ISP anew to remove t
disconnect the link to suc

nall not notify
ne info., or to

N Info..
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8. Legal Liabilities

o Art. 13: In order to investigate and
handle an act infringing on the right of
communication through information
network, the administrative department
for copyright may request the network
service provider to provide such data as
the name, contact means and network

address of a service recipient suspected of
Infringement.
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8. Legal Liabilities

e Art. 18: The following acts of infringement shall bear
civil liability as ceasing the infringement, eliminating
the bad effects of the act, making an apology, or paying
compensation for losses. Where public interests are
Impaired, the copyright offices may order cessation of
the act of infringement, confiscate the illegal gain, and
may impose a fine of not more than 100,000 Yuan; and
for serious cases confiscate the equipment such as
computers mainly used to provide network service. If a
crime Is constituted, criminal liability shall be
Investigated for in accordance with law:
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8. Legal Liabilities

(1) to upload info. of others without permission;

(2) to intentionally circumvent technological
measures;

(3) to intentionally remove or alter the
electronic rights management information
attached to an info.; or to upload an info. for
which he/she knows or should know that the
electronic rights management information
attached to such info. has been removed or
altered without permission from the right
OWnNer;
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8. Legal Liabilities

(4) to make available to rural areas through
Information network an info. for the purpose of aiding
poverty-stricken areas, beyond the limits as specified,
or without paying remuneration, or, after the copyright
owner has raised an objection to the making available
of the info., without promptly having it removed;

(5) to make available through information network an
Info. of others without indicating the derivation, or
without paying remuneration, or without adoptmg
technological measures to prevent others from
accessing the said info., or without preventing any act
of reproduction of a user from substantially impairing
the interests of the right owner.
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8. Legal Liabilities

o Art. 19: The following acts shall be punished by the
copyright offices as a warning, confiscating the illegal
gain, and confiscating the devices or components
mainly used to circumvent technological measures. For
the serious cases the said department may confiscate
the equipment such as computers mainly used to
provide network service, and impose a fine of not more
than 100,000 Yuan. If a crime is constituted, criminal
liability shall be investigated for in accordance with law:

e (1) to intentionally manufacture, import, or make
available to others any devices or components or
service mainly used to circumvent technological
measures;

e (2) to gain financial benefit from making available
through information network other’s info.; 81
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8. Legal Liabilities

e (3) to fail to announce the title of a work,
performance, or sound or video
recording and the name of its author,
performer or producer of the sound or
video recording as well as the rates of
remuneration to be paid before making
available the said work, performance, or
sound or video recording to rural areas
through information network for the
purpose of aiding poverty-stricken areas.
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8. Legal Liabilities

o Art. 25: Where, without just cause, an
ISP refuses or delays the provision of
such data as the name, contact means and
network address of a user suspected of
Infringement, the copyright offices shall
give a warning thereto and for the serious
cases confiscate the equipment such as
computers mainly used to provide
network service.
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Conclusion

The history of IP in China only 10 years

China is the biggest developing country
In the world

I1t’s no Government in the world as the
Chinese Government paying so much to
protect IP

The decision of China to protect IP is
constant
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